CITY OF SAN DIEGO
COMMISSION FOR ARTS AND CULTURE
FY 2007ALLOCATIONS AGREEMENT

CONTRACT ADMINISTRATOR CONTRACTOR

EXECUTIVE DIRECTOR «CONTACT ORGANIZATION »
COMMISSION FORARTS AND CULTURE «AddressMaill»

1010 Second Avenue, Suite 555 «Address City» CA, «AddressZip»

San Diego, CA 92101-4998
Phone:  (619) 533-3050

This Agreement is entered into between The Citgari Diego, a municipal corporation (City), and
«Organization», a nonprofit organization (Contracfbereinafter “the Parties”].

RECITALS

A. Contractor has applied for City Transient OcaupaTax (TOT) funding within the
Arts, Culture and Community Festivals program caitgg Eligible programs
enhance the economy and contribute to San Diegplstation as a cultural
destination by nurturing and maintaining art andiuze institutions of national and
international reputation; by supporting programed projects that provide access to
excellence in culture and the arts for residents\asitors; and by funding programs
and events which enrich the lives of the peopl8ari Diego and build healthy, vital
neighborhoods.

B. This Agreement is made to further the goal ef Mllocations Program of the City of
San Diego Commission for Arts and Culture (Commoiskithe purpose of this
Contract for Service is to enhance the economycanttibute to San Diego’s
reputation as a cultural destination by nurturind enaintaining art and culture
institutions of national and international repugatiby supporting programs and
projects that provide access to excellence in oulmd the arts for residents and
visitors; and by funding programs and events wiaictich the lives of the people of
San Diego and build healthy, vital neighborhoods.

C. The program to be accomplished by Contractof gich nature that the City is
currently not performing and that the interestthef City are better served by an
Agreement with Contractor than by the performarfcauch a program by City.

NOW, THEREFORE, in consideration of the abovetetgiand the mutual covenants and
conditions set forth, herein, and for good and &hale consideration, the receipt and sufficiency of
which are hereby acknowledged, the Parties heretipgth their mutual covenants and understandings
as follows:

AGREEMENT
The above-listed recitals are true and correctaaadereby incorporated by reference.

1. Scope of Services
a. Exhibit A - Contractor shall conduct those program actisigated in the Contractor's
Program Objectives and Budget Summary which iclhéa hereto as Exhibit A and by this
reference incorporated into this Agreement. Progaativities to be provided under the
terms of this Agreement shall occur from July 10@¢hrough June 30, 2007.
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Final Performance ReporiContractor shall submit a Final Performance Relpp

September 30, 2007 indicating the extent to whiehprogram objectives contained in
Exhibit A of this Agreement were accomplished. Higal Performance Report shall be
accompanied by the Final Request for Payment andndentation evidencing credit to the
City of San Diego Commission for Arts and Cultuoe its financial support, including but
not limited to copies of publicity and advertisimgiterials. Contractor shall also attach to
the Final Performance Report a Statement of Comgdigsigned by the executive director or
other chief executive officer of the Contractontiéging that the Contractor has complied
with the terms of the Agreement.

Financial Disclosure By September 30, 2007, any Contractor receifumgling in the
amount of $10,000 or more shall submit copieswd taccurate and complete financial
disclosure documentation each year, evidencingtrractor's financial status for the
Contractor's fiscal year ending on or before Juhe2B07. These financial documents shall
include, but are not limited to the following:

1) A statement of the expenditure of City fundgbygram to be identified in the
same expenditure classifications as containedarCity funded final budget
approved through the application process and coedpaith the budgeted
amounts.

2) A statement of revenues and expenditures and adsmkheet of all funds
received by the Contractor.

3) If the Contractor will be receiving $500,000 or maf TOT funding, and if that
funding represents more than 10% of the Contraxtothual budget, the
Contractor shall also submit salary and wage rafagesach of its job
classifications, including actual executive salmaead benefits packages
applicable for the contract period, during the atmwdget process each fiscal
year. Nothing shall prohibit any Contractor whoeiwes less than $500,000 in
TOT funding from voluntarily complying with this sttlosure requirement.

Audits- If City funding is $75,000 or greater, audifgehncial statements (for the
Contractor's fiscal year ending on or before JUhe2B07) as well as the statement of
revenues and expenditures with the balance sheditfahds received by the Contractor,
must be: i) prepared in accordance with generaltgpted accounting principles (GAAP);
i) audited by an independent Certified Public Aaetant in accordance with generally
accepted auditing standards (GAAS); and iii) sutedito the Contract Administrator by
November 30, 2007. Upon written request by thetf@ator, and in the sole discretion of
the Contract Administrator, the Contractor may tenged up to thirty (30) additional days
to comply with this requirement.

2. Council Policies

a.

Council Policy 100-03 Contractor agrees to comply with Council Poll®0-03 and the
General Requirements and Conditions which providetaf uniform guidelines, conditions,
and criteria governing the application for, andngirag of, funds to private non-profit
organizations for the purpose of supporting thegang operational expenses and/or their
sponsorship of special events. Council Policy 180&tached hereto as Exhibit B, is by this
reference incorporated into this Agreement.

1) Contractors must provide a cash match for egieliar the City provides, as
specified in the applicable program funding appiaaand guidelines.
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Transient Occupancy Tax funds may not be a sodro®watching funds. A
percentage of in-kind funding is allowed as a aasltch for Contractors whose
actual operating income for the last completedafigear did not exceed
$30,000.

2) Failure to comply with the matching fund requient may result in a reduction,
suspension, or termination of payments to Contraatder this Agreement.

Council Policy 100-04 Contractor agrees to comply with Council Policy 1130 which
establishes that all City contractors, including ot limited to construction contractors,
consultants, grantees, and providers of goods emites agree to comply with all
applicable titles of the Americans with Disabilgiéct. Council Policy 100-04, attached
hereto as Exhibit C, is by this reference incorpeatanto this Agreement.

Council Policy 100-17 Contractor agrees to comply with Council Policy 1i00that

requires all City construction contractors, coresuti$, grantees and providers of services to
provide a drug-free workplace for the performanceark done in connection with a
contract held by the City. Council Policy 100-1#taehed hereto as Exhibit D, is by this
reference incorporated into this Agreement.

Compliance with the City’s Equal Employment Ogpoity Outreach Program Contractor
shall comply with the requirements of the City’'suaEmployment Opportunity Outreach
Program (San Diego Municipal Code Sections 22.2721.2708). Contractor shall not
discriminate against any employee or applicanefaployment on any basis prohibited by
law. Contractor shall provide equal opportunityalhemployment practices. Contractor
shall ensure that its subcontractors comply with@lity's Equal Employment Opportunity
Outreach Program requirements. Nothing in thigi®eshall be interpreted to hold
Contractor liable for any discriminatory practiddate subcontractors.

Non-Discrimination ClauseContractor shall not discriminate on the basisacEr gender,
religion, national origin, ethnicity, sexual oriatibn, age, or disability in the solicitation,
selection, hiring or treatment of subcontractoes)dors or suppliers. Contractor shall
provide equal opportunity for subcontractors tdipgrate in subcontracting opportunities.
Contractor understands and agrees that violatidhi®tlause shall be considered a material
breach of the contract and may result in contexchination, debarment, or other sanctions.
Contracts between the Contractor and any subcaotsawendors, and suppliers shall
contain this language.

Compliance InvestigationsUpon the City’s request, Contractor agrees twigde to the
City, within sixty calendar days, a truthful anchgalete list of the names of all
subcontractors, vendors and suppliers that Cowntraets used in the past five years on any
of its contracts that were undertaken within SaegoiCounty, including the total dollar
amount paid by Contractor for each subcontracupply contract. Contractor further agrees
to fully cooperate in any investigation conductgdliie City pursuant to the City’s
Nondiscrimination in Contracting Ordinance (Mun@liCode Section 22.3501 - 22.3517).
Contractor understands and agrees that violatidghi®tlause shall be considered a material
breach of the Agreement and may result in remduzbesy ordered against the Contractor up
to and including contract termination, debarment] ather sanctions for violation of the
provisions of the Nondiscrimination in Contracti@gdinance. Contractor further
understands and agrees that the procedures, renaaiesanctions provided for in the
Nondiscrimination in Contracting Ordinance applyyao violations of said
Nondiscrimination in Contracting Ordinance.
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3. Excess Costs
City shall not be responsible in any way for monetasses of any type incurred by Contractor as
a result of Contractor's conducting the prograntudesd in Exhibit A. Contractor agrees that the
City's monetary contribution is limited to the ambprovided for in this Agreement, and that the
City shall not be responsible for cash costs opsettpservices other than as provided for in this

Agreement.

4. Contract Administrator
a. The Executive Director of the City of San Diego Goission for Arts and Culture is
designated as the City's Contract Administratottierpurposes of this Agreement. The
Contract Administrator shall receive and procebkeeglorts and requests for payment. All
correspondence and notices shall be sent to tleeviog address:

City of San Diego Commission for Arts and Culture
1010 Second Avenue, Suite 555
San Diego, CA 92101-4998

b. Contractor shall inform Contract Administratiorwriting, within ten days upon the
occurrence of any of the following changes:

1) The resignation, retirement or discharge oéxscutive director or
other managing agent;

2) A majority change in the membership of the ba#rdirectors;

3) A change in programming that significantly deegafrom the
Contractor’s mission or overall purpose; and/or

4) A change in annual operating income such ttematching fund requirement
will not be met by the end of the contract year.

c. The City reserves the right to suspend fundmg Contractor complies with the terms of the
Agreement, and if the Contractor fails to complyhithe terms of the Agreement, to reduce
payments to the Contractor or to terminate thise&grent.

5. Payments
a. The City shall pay Contractor a sum not to edggdlocation» (written amount here), the

amount allocated by City Ordinance No. O-19522 aelbpn July 31, 2006, to be used in
support of Contractor's Program Objectives desdribd=xhibit A.

b. The City shall not make any payment to the Ganér if either of the following is not on file
with the City:

1) The Final Performance Report as well as argnfiral disclosure or audit
required under this Agreement or any previous Agesd.

2) Any other document required under this Agreemen

c. The City will not reimburse cash advances anndable deposits.



d. Payments shall be made upon written requeket@ontract Administrator. Each request shall
consist of a completed Request for Payment fornbétprovided by Contract Administrator)
with proof of both expenses incurred and paymermigenin conformance with the requirements
of Section 5g of this Agreement.

e. Requests for payment shall be submitted no thareone time per three month period
unless written approval is secured in advance ffwrContract Administrator. Requests
shall be submitted according to the following salled

Submit Request for Payment #1 for expenses incument between July 1 and
September 30, 2006 after October 1, 2006;

Submit Request for Payment #2 for expenses incumeat between October 1 and
December 31, 2006 after January 1 2007;

Submit Request for Payment #3 for expenses incameat between January 1 and
March 31, 2007after April 1, 2007; and

Submit Final Request for Payment for expenses radusn or between April 1 and
June 30, 2007 after July 1 and before SeptembezCgIY,.

f. Each request shall be no more than 25% of tta¢ &mount of the Agreement unless written
approval stating otherwise is secured in advara® the Contract Administrator.

g. Contractor’'s expenses shall only be reimbursetkuthe following conditions:

1) The expenses were incurred and paid fordyti@ctor within the City's fiscal
year (July 1, 2006]Jtme 30, 2007);

2) The expenses are in accordance with ther&ro@bjectives and Budget Summary
outlined in Exhibit A; and,

3) The expenses are approved by the Contratiidistrator.

h. The Final Performance Report, as well asragyired financial disclosures or audits
as described in Sections 1b-1d of this Agreemerst mccompany the Final Request
for Payment.

I. The City reserves the right to temporarily viaitihd or adjust the final payment, subject to the
City's approval of the Final Performance Repoltfinhncial disclosures, and any audits
required of Contractor under this Agreement. Thg'S€approval will not be withheld
unreasonably.

j. Account balances remaining after Januarn?808 will be forfeited

Additional Requirements and Conditions
a. Insurance Prior to the award, and at all times duringtéren of this Agreement, Contractor
shall maintain insurance coverage as follows:

Commercial General Liability Commercial General Liability (CGL) insuranceittem
on an occurrence basis which shall cover liabdiiging from any and all personal or bodily
injury or property damage in the amount of oneiomilldollars ($1,000,000) per occurrence
and subject to an annual aggregate of one millalag ($1,000,000). All defense costs shall
be outside the limits of the policy.




Commercial Automobile Liability For all of the Contractor's automobiles inclgdin
owned, hired and non-owned automobiles, the Cawtratall keep in full force and effect,
automobile insurance written on an ISO form CA QQ1@ 90 or a later version of this form
or an equivalent form providing coverage at leadvr@ad for bodily injury and property
damage providing coverage to a combined singld tfndne million dollars ($1,000,000) per
occurrence. Insurance certificate shall reflectecage for any automobile [any auto]. If
Contractor does not own any automobiles, the imagaertificate shall reflect coverage for
all hired and non-owned automobiles.

Workers' Compensatiorfor all of the Contractor's employees who are silgethis
Agreement and to the extent required by the agpkcstate or federal law, the Contractor
shall keep in full force and effect, a Workers' Gxamsation policy. That policy shall provide
a minimum of one million dollars ($1,000,000.) ofigoyers' liability coverage, and the
Contractor shall provide an endorsement that therer waives the right of subrogation
against the City and its respective elected officiafficers, employees, agents and
representatives.

Insurer RequirementsAll insurance required by express provisiorhd Agreement shalll
be carried only by insurers rated at least “A-" &dtf or better by the current A.M. Best Key
Rating Guide, that are licensed to do busineskenState of California, and that have been
approved by the City. The City will accept insurapcovided by non-admitted, “surplus lines”
carriers only if the carrier is authorized to dsimess in the State of California and is shown on
the current California List of Eligible Surplus las Insurers (LESLI list).

Deductibles Deductibles and self-insured retentions on arigyehall be the
responsibility of the Contractor and shall be disel to the City at the time the evidence of
insurance is provided.

Specific Provisions Require&ach policy required hereunder shall expresslyige,
and an endorsement shall be submitted to the Gy,

1) Except as to Workers' Compensation insurandeips] the City of San Diego
and its respective elected officials, officers, &gpes, agents, and
representatives shall be named as additional idsuiiéne City's Additional
Insured status must be reflected on additionalredsendorsement form CG 20
10, or equivalent, which shall be submitted toQlty.

2) The policies are primary and any insurance et be carried by the City shall
be deemed excess and non-contributory, as refléttad endorsement which
shall be submitted to the City.

3) The policies cannot be canceled, non-renewechaterially changed except
after thirty calendar days prior written noticethg Contractor to the City by
certified mail, as reflected in an endorsement Wwisicall be submitted to the
City, except for non-payment of premium, in whi@se ten days notice will be
provided.



Certificates of Insurancd®efore performing any services, the Contractaitlgirovide
the City with all Certificates of Insurance accomiea with all required endorsements.

Reporting ProvisionsAny failure to comply with any reporting provisi® of the
policies shall not affect coverage provided to @iy, its officers, employees, agents,
officials or representatives.

Policy Modifications The Contractor shall not modify any policy or ergement
thereto which increases the City’s exposure tofosthe duration of this Agreement.

Additional InsuranceThe Contractor may obtain additional insuranceraqtired by
this Agreement.

b. Certification of Good StandingPrior to the award, Contractor must be in gaadding with
the Secretary of State and Franchise Tax Boardegllired filings must be current and the
status of the corporation must be active.

c. Acknowledgments Contractor shall include a credit line in everinped, visual or recorded
item or in every exhibit, display or performancattbdescribes or is prepared in connection
with the Agreement. The following is an examplesfuggested credit linéMajor funding
provided by the City of San Diego Commission for Artsand Culture.”

d. Audit and Inspection of RecordsRegardless of funding level, the Contractor amglor all
subcontractors shall make available to the Cityef@amination at reasonable locations within
the City/County of San Diego, at any time duringmal business hours and as often as the
City deems necessary, all of the data and recotttisr@spect to all matters covered by this
Agreement [City’s Right]. The City’s Right includése right to make audits of all invoices,
materials, payrolls, records of personnel, andradéa and media relating to all matters
covered by this Agreement. Contractor shall mamtand require its subcontractors to
maintain, such data and records for a period ofesst than four years following receipt of
final payment under this Agreement. If Contractoesinot make all records available within
the City/County of San Diego, then the Contrachallspay all the City's travel related costs
to audit the records associated with this Agreeraettie location where the records are
maintained. The Contractor shall include the Gifgight as described in this Section in any
and all of its subcontracts, and shall ensureithsbinding upon all of its subcontractors.

Indemnification and Hold Harmless

With respect to any liability, including but natiited to claims asserted or costs, losses, atyorne
fees, or payments for injury to any person or priypeaused or claimed to be caused by the acts
or omissions of the Contractor, or Contractor’s Eyges, agents and officers, arising out of any
services performed under this Agreement, the Cotatragrees to defend, indemnify, protect,
and hold harmless the City, its agents, officems, @mployees from and against all liability. The
obligation to indemnify shall be effective evenhié established passive negligence of the City,
its agents, officers, or employees contributefieoldss or claim. Contractor further agrees that
the duty to defend includes attorneys fees andoalls associated with enforcement of this
indemnification provision, defense of any claimisiag from this Agreement; and, where a
conflict of interest exists, or may exist betwelea Contractor and the City, the reasonable value
of attorneys fees and all costs if the City chopae#s own election, to conduct its own defense
or participate in its own defense of any claim teflato this Agreement. The Contractor’s duty to
defend, indemnify, protect and hold harmless statlinclude any claims or liabilities arising
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10.

11.

12.

from the established active negligence, sole negtig, or willful misconduct of the City, its
agents, officers or employees.

City’s Right to Terminate for Convenience

a. The Council, based on the fiscal status of tee@al Fund may reallocate the funding of
existing programs, activities and organizationsrugi@ recommendation of the City
Manager.

b. The City may, at its sole option and for its\wemence, terminate all or any portion of the
Agreement by giving notice of such terminationtte Contractor. Such notice shall be
delivered to the Contractor at the following addrbkyg certified mail with return receipt for
delivery to the City:

Contract Organization
AddressMaill
AddressCity CA, AddressZip

The termination of services under this Agreemaéatide effective upon receipt of the notice
by the Contractor. After termination of this Agmeent, Contractor shall complete only that
portion of the work which is necessary or requirethe City’s sole opinion and judgment for
the orderly filing of documents and closing of tbentractor’s services under this Agreement.
For services rendered in completing the work, thattactor shall be entitled to fair and
reasonable compensation for the services perfobyélde Contractor before the effective
date of termination.

Independent Contractors

The Contractor and any subcontractors employetidofontractor shall be independent
contractors and not agents of the City. Any pransiof this Agreement that may appear to give
the City any right to direct the Contractor conaegrthe details of the Contractor’s performance
of the services provided under this Agreementpaxercise any control over such performance,
shall mean only that the Contractor shall follow threction of the City concerning the end
results of the performance.

Compliance with Controlling Law

The Contractor shall comply with all laws, ordicas, regulations and policies of the Federal,
State and local governments applicable to this &mgent. In addition, the Contractor shall
comply immediately with all directives issued b @ity or its authorized representatives under
authority of any laws, statutes, ordinances, rala®gulations. The laws of the State of
California shall govern and control the terms aodditions of this Agreement.

Jurisdiction and Venue
The venue for any suit or proceeding concerrimgAgreement shall be in the County of San
Diego, State of California.

Time of Essence
Time is of the essence for each provision of tigse&ment, unless otherwise specified in this
Agreement.



13. Term of Agreement
The terms and obligations set forth in this Agreetshall begin July 1, 2006 and terminate on
February 1, 2008.

IN WITNESS WHEREOF, this Agreement is executedh®y €ity of San Diego, acting by and through
its Mayor or his designee, pursuant to the Maydelkegation of authority in San Diego Municipal
Code section 22.3223 authorizing such executioth bgrxContactOrganization.

City of San Diego

By: Date:
Victoria L. Hamilton, Executive Director
Commission for Arts and Culture

«ContactOrganization»
| Hereby Certify that | can legally binekContactOrganization» and that | have read all of this
Agreement.

By:
Signature of Authorized Representative Title
Print Name Date
| Hereby Approve the form and legality of the foregoing Agreemédms t day of
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MICHAEL J. AGUIRRE, City Attorney

By:

Christina Bellows
Deputy City Attorney



